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HAMPTON COUNTY

'CASE NO. 99-CP-25-214.

_ This matter is before the Court on Plaintiffs’ Second Consolidated Motion for Sanctions

against defendant Cooper Tire and Rubber Co. (“Cooper Tire™). lThe Court held a lengthy

hearing on this motion on September 27, 2001. The hearing began at approximately 2:30 p.m.

and continued until almost 8;00 p.m. The Court allowed the proceedings to continue to ensure

that all parties had ample opportunity to present any evidence or argument they believed was

pertinent. The Court has also reviewed the extensive briefs, affidavits, and other pleadingé filed

by the parties on this motion.

The Court believes the issues raised in this motion implicate the very core of our system

of civil litigation. This motion addresses the truthfillness and candor the Court has a right to
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expect from a party as wéll_ as the obedience a pa'ﬁy must show to the orders of this Qourt. Both
ingredients are indisPGJ;sable if our system of administering justice in civil litigation is to
properly function,

This products liabili.ty suit involves the deaths of two adults and two children who were
seriously injured when gtire on their vehicle él]egedly suffered a catastrophic tread and/or belt
separation at highway speeds, causing the vehicle to ng out of control and crash. Plal;ntiffs
contend the tire failure was a result of design and/or manufactiuring defects in the tire. The tire
was designed and manufactured by defendant Cooper‘ Tire. Cooﬁer Tire denies these allegations -

of defect.
. In this second motion for sanctions, plaintiffs first contend they have discovered the

defendant Cooper Tire has made a series of willful misrepresentations to this Court in both sworn

affidavits and other filings in opposition to the entry of the Court’s prior orders compelling

- Cooper Tire to make discovery. Second, plainﬁffs contend Cooper Tire has willfully disobeyed

prior orders of this Court, including some actually obtained by Cooper Tire itself, to obfuscate
discovery, to conceal evidence to which the plaintiff was entitled under this Court’s orders, and
to otherwise perpefrate a willful pattern of discovery abuse designed to hinder the plaintiffs in

their proof of the allegations of defect.’

! Plaintiffs noted at the hearing that their motion was not directed at Cooper Tire’s atformeys.
Instead, plaintiffs sought sanctions against the party, Cooper Tire, alone. Plaintiffs contend that
Cooper Tire itself--not its attorneys--has controlled, directed, and/or ratified the misconduct at
issue in this motion. Based on the evidence adduced at the hearing as well as the briefs of the
parties, the Court agrees with that contention. The Court further.notes that corporate
representatives from Cooper Tire, including one from its general counsel’s office, were present
for the entirety of the hearing and that the hearing contained several examples of misconduct
about which Cooper Tire’s attorneys professed total ignorance.

-
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‘Having careﬁ}lly considered the briefs, argﬁll;nents, and evidence of the parties, the Court
finds the plainﬁffs’ second consolidated moﬁon for sanctions should be granted. For the reasons
also more fully discussed below, however, the Court defers ruling on the ultimate sanction(s) to
be levied against Cooper Tire pending a furtﬁer court-ordered inquiry to determine the full extent
of this misaonduct.

At the hearing, the Court reminded the parties our Supreme Cmﬁ‘t had recently reiterated
tht;.: importance of full discovery to our system of civil litigatioﬁ and the strong approbation for

discovery abuse in any form. As the Supreme Court stated in In re Anonymous Member of the

South Carolina Bar, No. 25346 (S5.C. Aug. 20, 2001),

“The primary objective of discovery is to ensure that lawsuits are decided by what
the facts reveal, not by what facts are concealed.” In re Alford Chevrolet-Geo,
997 8.W.2d 173, 180 (Tex. 1999). The entire thrust of our discovery rules
involves full and fair disclosure, to prevent a trial from becoming a guessing game
or one of surprise for either party. Samples v. Mitchell, 329 8.C. 105, 495 S.E.2d

-213 (Ct. App. 1997). In this respect, the discovery process is designed to “make a
trial less a game of blind man’s bluff and more a fair contest with the basic issues
and facts disclosed to the fullest practicable extent.” See United States v. Procter
& Gamble Co., 356 U.S. 677, 682, 78 S.Ct. 983, 986-87 (1958).

In addition to their traditional contempt powers, judges may issue orders as a
sanction . . . (1) specifying that designated facts be taken as established for
purposes of the action; (2} precluding the introduction of certain evidence at trial;
(3) striking out pleadings or parts thereof] (4) staying further proceedings pending
the compliarnice with an order that has not been followed; (5) dismissing the action
in full or in part; (6) entering default judgment on some or all the claims; or (7) an
award of reasonable expenses, including attomey fees. . . . Qur judges must use
their authority to make sure that abusive deposition tactics and other forms of
discovery abuse do not succeed in their ultimate poal: achieving success through
abuse of the discovery rules rather than by the rule of law.

(emphasis added.)



The Court is deeply disturbed that Cooper Tire’s conduct from the commencement of this
case has reflected a pattern of deliberate discovery abuse, including misrepresentations,
obfuscation, concéalment, and disobedience to the discovefy orders_of this Court and the
discovery ob'ligations imposed by the South Carolina Rules of Civil Procedure.

I PATTERN OF DISCOVERY ABUSES
1. | Cooper Tire’s Initial Discovery RespbnSes

- At the outset of this‘cése, plaintiffs served interrogatories and requests for production on
Cooper Tire with the initial Complaint on June 29, 1999. Cooper Tire served responses to both
sets of discovery on September 13, 1999. Cooper Tire objected to virtually every single request
and failed to provide any substantive information about its ﬁres or the processes used in
designing, manufacturing or eﬁaluating thém. Additionally,“Cooper Tire did not produce a single
document to .plaintiffs 'despite having some 75 days to gather respo.nsive ddcuments. '

As a result, plaintiffs filed their first moﬁon to compel on December 13, 1999 and their
second motion on O.ctober 13, 2000. Even by the time of the hearing on plaintiffs’ motion before
this Court on November 1, 2000 (some 17 months after th.e discovery was filed), Cooper Tire
still had not produced a single.d-ocument in response to plaintiffs’ requests. |

Following that hearing, the Court granted plaintiffs’ two motions to compel and Cooper

Tire was ordered to produce responsive documents to requests and to respond to interro gatories.

The Court further ordered Cooper Tire to allow inspection by plaintiffs’ counsel of the Cooper

Tire Albany, Georgia manufacturing plant, and to preserve, and allow inspection of, tires ' _

returned for separations to Cooper Tire,



2. Illegibility of Documents

The first disobedience by Cooper Tire to ﬁne Court’s orders occun;edreven before the
documents were produced as a result of this Court’s orders. Specifically, Cooper Tire. attempted -
to reduce the legibility of the documents the Court ordered produced by applying an extremely
large “confidential” stamplacross the entirety of the document so as to obscure text and
photographg, notwithstanding that this had been expressly prohibited by the protective order
already entered by the Court that provided “Cooper Tire shall z;r‘)ply any stamp of confidentiality
to the documents to be produced so as not to obscure any infc;rmation contained on said
documents, preserving the légibility of all such documents in their entirety.” (See Protective
Order dated Decembér 11, 2000)

Cooper Tire’s violation of that order required an emergency telephone hearing with the
Coﬁrt wherein the Court re-ordered Cooper Tire to comply with the djrecti\_re in the protective

order as follows: “any stamp of confidentiality which Cooper Tire may use on documents to be

produced shall be placed in a manner which will not cover or have contact with any writing,

13

print, photograph, graphies, chart, figures or any other information contained on said document.
3. Inspection of the Albany Plant
The next discovery abuse by Cooper Tire dealt with Cooper Tire’s disobedience to the

Court’s orders allowing plaintiffs’ inspection of the Albany, Georgia manufacﬁuing plant.

Specifically, in the Couﬁ’,s December 15, 2000 order, the Court granted plaintiffs’ second motion

to compel and clearly articulated its reasons for allowing pléintiffs access to the Albany facility

'to inspect the plant and the adjustment center. The deadline for the plant and adjustment center

inspections was extended to March 2, 2001 by agresment of the parties. On January 16, 2001,



plaintiffs wrote defendant Cooper Tire’s couﬁsel asking for dates for the court-ordered plant
inspection. |

In response, on Janunary 22, 2001, CoopcrrTire wrote plaintiffs’ counsel suggesting that
plaintiffs ﬁostpone the plant inspe'ction until the documents had been reviewed so that plaintiffs

would be agreeable to a limited inspection of the plant subject to Cooper Tire’s suggested

.protocol (which protocol did not comply with the Court’s order and which the Court had rejected

1in entering its order). On January 24, 2001, plaintiffs’ counsel again wrote Cooper Tire’s

counsel asking for a date to inépect the Albany facﬂity pursuant to the terms of the Court's order.
Cooper Tire never provided any date within the time frame set by this Couﬁ’s ordér, as extended
by agreément. |

On Mareh 13, 2001, eleven days after the deadline had cxﬁired, Cooper Tire sent a letter
to plaintiffs’ counsel claiming that Cooper Tire had‘not “heard from plaintiffs” in regard to
scheduling the plant inspection, notwithstanding plaintiffs’ two written requests.” More
disturbing, however, was the fact that the letter also stafed the “common green” tire at issue in
this case was not currently scheduled for future production oln the current schedule, thus -
indeﬁﬁitely delaying any plant inspection. On April 19, 2001, plaintiffs filed their first motion
for sanctions b'ascd, in part, on Cooper Tire’s failure to comply with the Court’s order

compelling the inspection of the Albany, Georgia facility. Thirteen days after plaintiffs® first

- sanctions motion addressing the blocking of the plant inspection was filed, defendant Cooper

Tire’s counsel wrote plaintiffs’ counéel that the “common green’” tire was, coincidentally, now

2 At the most recent hearing, Cooper Tire’s counsel acknowledged they had, in fact, received

-plaintiffs’ counsel’s letters.
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scheduled for production and would be in production for the next month so as to allow an
inspection.

Based on these facts, the Court finds that Cooper Tire did not permit the plant inspection
w1thm the court-grdered time frame despite repeated requests. Cooper Tire also sent a letter
iﬁcorrcéﬂy claiming pléintiffs had not tifnely requested the inspection, when they had requested
it twice. Cooper Tire then represented that the tire wasn’t currently scheduled for production so
as to indefinitely delay the inspection the Court ordered under -;:ircumstances causing the Court to

suspect that representation was not true. Cooper Tire also left plaintiffs with no choice but to file '

~ amotion for sanctions to force the defendant to do wﬁat the Court had previously ordered, and

only gﬂt_:;‘the plaintiffs’ motion for sanctions was filed did Cooper Tire allow the Court ordered
inspection to go forward.

4. Cooper Tire’s Refﬁsa] of “Phrotography“

When plaintiffs were finally allowed to tour the Albany plant, Cooper Tire attempted to
bar plaintiffs’ counsel and their_ consultant from the plant because plaintiffs’ counsel had a video
camera, notwithstanding the Court’s order granting the plant inspection allowed “photography.”

This necessitated another emergency telephone conference with the Court wherein the Court

| explained that “photography” includes “video photography” and again ordered Cooper Tire to

allow plaintiffs to inspect and “photograph” the plant.’
5. MiSrepresentations as to Returned Tires
Plaintiffs also elaim Cooper Tire misled the Court at the hearing on the second motion to

compel when Cooper Tire opposed the plaintiffs’ request that Cooper Tire be required to retain

* The plaintiffs had previously entered into a protective order which clearly protects Cooper Tire

against the use or dissemination of proprietary and confidential information.

-
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tires returned for separations for plaintiffs’ inspection on the grbund that the storage of such
returned tires would run afoul of state statutes prohibiting the storage of tires.

' In its opposition to plaintiffs’ second motion to compel and at the hearing, Cooper Tire
made this representation: “Georgia law prohibits the storage of over 100 scrap tires. . . .
Cooper’s investigation sﬁggests that this requést may run afoul of regﬁlations in other states
where Coop.errhas inspection facilities, as well.”

At the hearting on the instant motion, however, it was established that when plaintiffs

“toured the Albany inspection center, Cooper Tire presented a total of two tires it claimed were

stored pursuant to the Court’s order, While the room coﬁtaining those two tires also included

hundreds or thousands of other returned tires. At Findlay, Ohio Cooper Tire produced 60

 returned tires to plaintiffs that it claimed were retained pursuant to Court order, while thousands

~ of other returned tires were also stored there. These facts alone make it abundantly clear that |

Cooper Tire’s representation, both orally and in writing, to this Court regarding the retention of

returned tires was untrue.

6. - Misrepresentations Regarding Inspection of the Subject Tire at the Findlay
Facility : : '

One of the more troubling allegations of misrepresentation and discovery abuse relates to
Cooper Tire’s conduct in response to the Court’s order, which Cooper Tire obtained, whereby the
plaintiffs were required to bring the subject tire to Cooper Tire’s Findlay, Ohio facility for
Cooper Tire’s own inspection. Specifically, in response to Cooper Tire’s motion to force
plaintiffs to bring the tire fo ﬁle Findlay, Ohio facility for inspection, the Court ruled in an order
filed on December 15, 2000 that plaintiffs had to bring the tire to the Findlay facility, that Cooper

Tire could examine the subject tire at its Findlay, Ohio facility not to exceed 10 hours, and this
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examination must take place in the presence of plaintiffs’ repre.sentatives. The Court further
ordgred that this examination should be completed within 45 days from the date the order was
entered, which, by agreemégt of counsel, would have expired March 2, 2001,

On January 16, 2001, plaintiffs r_equested defendant Cooper Tife provide dates for

plaintiffs to bring the subject tire to Findlay for Cooper Tire’s inspection. In respdnse, on

~ January 22, 2001, defendant Cooper Tire wrote to plaintiffs’ counsel attempting unilaterally to

move the inspection of t]lne subject tire to Standard Testing Laboratories near Alcrdn, Ohio. This
atternpt caine after Cooper Tire had represented to the Court that Cooper Tire’s Findlay facility |
had the proper equipment and facilities fo do the correct énalysis. In th;a Janunary 16, 2001 letter,
Cooper Tire also demanded 70 hours to conduct ité inspection when the Court’s order clearly
allowed 10 hours. In response, plaintiffs' céunsel inforﬁned defendant Cooper Tire tﬁat they
would have tﬁe subject tire available at the Findlay facility for 10 hours of examination in
compliance with the Court'é order; however, Cooper Tire never provided any date for plaintiffs

to bring the tire to the Findlay facility for Cooper Tire’s own court-ordered inspection before the

inspection deadline expired on March 2, 2001.

Defendant Cooper Tire made no other red_ucst to inspect the subject tire until April 4,
2001, when it again tried to move the inspection of the tire away from the Findlay facility and to
Akron, Ohio, in clear contravention of this Court’s order. On July 27, 2001, defendant Cooper

Tire again tried to move the tire inspection away from the Findlay facility in violation of this

Court’s order by claiming it had insufficient equipment to examine the tire at its Findlay facility
and by attempting to convince the plaintiffs to keep the tire in Ohio for an extra day for

additional testing in Akron and Cleveland.
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The Court finds Cooper Tire’s representations to plaintiffs’ counsel that the Findlay

facility had insufficient equipment and was ill-suited for inspecting the tire directly contradiéted

the swormn representations Cooper Tire had previously made to this Court when it was trying to

convince the Court to permit it io inspect the tire at the Findlay plant.* In Cooper Tire’s motion

to compel, it represented to this Court the following:

Cooper Tire’s testing facility in Findlay, Ohio is the most suitable place for
inspection of this product

Cooper Tire’s Testing Facility in Findlay, Ohio, is the proper place for inspection

Cooper Tire has egmpment in Fmd]ay Ohjo, which it requires to examine these
artifacts.

(emphasis added).

Furthermore, the representations to plaintiffs’ counsel were also in direct contradiction to

the swom Affidavit filed in this case on September 8, 2000, and given by Bruce Currie, who

represented himself to be Cooper Tire's Manager, Technical Standards. Mr. Currie provided the

folowing sworn testimony:

In order to perform a complete forensic inspection and analysis of
a tire and wheel, for the purpose of forming an expert opinion as to

' the mode of failure, the following equipment may be needed and

must be available: (a) high intensity movable lighting; (b) a tire
spreader; (c) industrial type radiography eguipment; (d) a scanning
electron microscope; (€) an energy dispersive x-ray analyzer; (f) an
infrared spectrometer; (g) gas chromatography with mass selective
detector particulates; (h) 2 high quality camera capable of
magnification; and (i) a disc tape. Additionally, proper inspection
of the subject tire’s valve stem requires a special tool to measure
retention properties, as well as an air compressor. All the above

* The Court also recalls Cooper Tire originally requested permission to have the tire insp ection
without plaintiffs’ counsel being present. :

-10-



referenced equipment is available at Cooper Tire’s Findlay, Ohio

facility.

. If Cooper Tire is permitted to do the inspection of the subject tire
and wheel at its facility in Findlay, Ohio. a complete forensic

inspecton and analvsis of the subject tire and wheel can be

conducted efficientlv. properly and non-destructively.

{emphasis added).

Notwithstanding these representations to the Court, Cooper Tire next tried to move the

‘inspection away from the Findlay facility by requesting plaintiffs’ counsel to bring the tire to a

hotel room in Findlay, Oﬁio. As part of that effort, Cooper Tire represented that all of its
equipment could be easily moved to a hotel room for the tire inspection. Plaintiffs’ t;oimsel
refused to agree to this and insisted the inspection téke place at the Fi.ndiay facility pursuant to
the Court’s order. When the inspection finally did take ﬁlace at Cooper Tire’s Findlay
adjustment center, none of the “specialized equipment” was even located in the building.
Instead, defendant Coopcr- Tire used a portable tire' spreader and allowed its five consultants to
e;camme the tire with the portable tire spreader and their own portable eqmpment

7. Mlsrepresentatmns Regarding the Albany Plant Inspection

Cooper Tire also made misrepresentations to the Court in opposition to plaintiffs’ motion
to compel an inspection of the Albany plant. In an effort to persuade the Court to deny plaintiffs’
request to inspect the plant, Cooper Tire filed é SWOITL afﬁdaifit_ of Tlm R. Grilliot on October 26,
2000 in which it represented the following: |

The inspection Plaintiff seeks would reqmre not only the disclosure of secret

production processes, but also would require disclosing the nature of secret

machinery, configurations of machinery, and secret operating procedures that are
used to produce Cooper Tire’s radial tires.

-11-
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These security measures have been designed by Cooper Tire to maintain the high
degree of confidentiality of Cooper Tire’s trade secrets and to ensure that no
outside source gains access to such information,

Not even a hmited inspection of the premises could ensure that these invaluable
trade secrets would not be divulged to Cooper Tire’s competitors, many of whom
may not be subject to this Court’s jurisdiction because they are foreign
corporations. Consequently, it is possible that there will be no deterrent (such as
potential sanctions) to prevent the gain of potentially enormous benefits to be
reaped by disclosing this information to Cooper Tire’s competitors.

The clear message of these sworn statements, as well as Cooper Tire’s arguments in its

~ brief and at the héaring, was that the Court should deny plaintiffs’ request to inspect the plant

since Cooper Tire zealously guards the secrecy of its plants’ opératiqns from the public and any
competitors, which are never allowed in the plants. Cooper Tire thus argued that, by’allowing
plaintiffs’ counsel and their consultant to inspect the plant, information about the plant might
reach one of its competitors. The Court believed these representations and even threatened
plaintiffs with future saﬁctions (dun'ng an emergency hearing when Cooper Tire blocked
plaintiffs’ counsels’ attempt to video the Albany plant) if the video was disééminated.

At the hearing on the instant motion, ‘howe\fcr, plaintiffs presenfed the Court with
evidence of a newsletter from the American Society of Mechanical Engineers that orchestrated a

tour of Cooper Tire’s Findlay plant. This tour apparently allowed members of this professional

society access to all aspects of tire manufacturing at the plant, from design through production,

and even included people employed elsewhere in the tire industry. This evidence directly

contradicts the sworn representations made to this Court by Cooper Tire in its attempt to

dissuade the Court from compelling a plant inspection.

-12-



This pervasive pattern of misrepresentations by Cooper Tire to the Court and opposing

counsel is more than disturbing and cannot be tolerated in our legal system. For our system of

~ justice to function properly, the Court and dpposing counsel must be able to rely on the sworn

and unsworn represenfations of litigants. The conduct of Cooper Tire demonstrates that Cooper
Tire is not bounded by the truth and 'wiil make. whatever representation it believ:s is expedient to
oppose the requested discovery regardless of the truth of such representations.

8. Concealment of Material Evidence "

The Court next moves to plaintiffs’ contentions that Cooper Tire willfully concealed
evidence that this .Court Qrdered produced in its orders granting plaintiffs’ first and second
motions to compel. Plaintiffs contend Cooper Tire intentionally withheld evidence the Court
ordered produced in its order dated December 15, 2000, which granted plaintiffs’ second motion
to compel, when Cooper Tire failed to preserve and produce for piainﬁffs’ inépection all
“common green” tires that customers had returned for tread and belt separations, which is the
identical defect alleged by the plaintiffs in this case. |

Since the record is. disputed by the parties, the Court makes the following findings in this
regard:

When plaintiffs® counsel arrived at the Findlay, Ohio regional inspection point (RIP) on
August 10, 2001 for their court-ordered inspeétion of the tires Coloper Tire was required to
preserve at this location, the plaintiffs’ gfoup walked into an area in the front part of a large
\%farehoﬁsc. The back part of the 'RIP was separated from the front area of the warehouse by a
wall and large steel door. Shortly after plaintiffs entered the RIP, Cooper Tire employees closed

the door separating the front area from the large back part of the-warehouse. In the front area of

13-



the RIP, defendant Cooper Tire had assembled approximately 60 tires which it identified as the
tires that were to be inspected pursuant to the Court’s order.

Later, during the day, as plaintiffs’ consultant was examining the 60 proffered tires,

- plaintiffs’ counsel requested access to the rear part of the RIP since plaintiffs” counsel had

observed other tires located in the back part of the RIP before the steel door had been closed by

- Cooper Tire employeés. Plaintiffs* counsel waited for approximately an hour while Cooper

Tire’s counsel was trying to get “permission” for plamtiffs’ counsel to enter this area. Cooper

Tire’s counsel then informed plaintiffs’ counsel the door was “locked” and there was no one

. present to access the area. Plaintiffs’ counsel then offered to access the back part of the RIP by

M_ﬂ;ﬂ"

going through a small opening where tires on a conveyor belt were transported into the back of

the RIP.

.Once through the opening and in this back area, plaintiffs’ counsel observed thousands of
returned tires exhibiting graphic belt and tread separations. Although plaintiffs’ counsel made
only a cursory examination of several stacks of tires, they immediately found two “common |

green” tires of the same model number, size and type which the defendant Cooper Tire had

- produced for plaintiffs’ inspection in the front room of the RIP. Based upon photographs

prox;ided to the Court and representations by plaintiffs’ counsel, many of theée tires also
exhibited what appeared to be severe tread or belt sepa:aﬁons.

Cooper Tire has since admitted at the hearing on plaintiffs’ second motion for sanctions
that there are 33 such “common green” tires that were returned to the Findlay RIP for tread or
belt separations that were not broduced to plaintiffs in compliance with this Court's ordér: The

identification tags on the two tires plaintiffs found indicated they were returned to Cooper Tire in
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July 2001, and had actually been inspected by Cooper Tire at the Findlay Center since their
return.

Plaintiffs contend these 33 tires were intentionally withheld from plaintiffs’ counsel in
violation of the Court’s order. The Court agrees. The direct and circumstantial evidence clearly
shows Cooper Tire willfqlly failed th: produce these tires and even made efqu‘rs to prevent their
discovery by plaintiffs’ counsel. First, Cooper Tir.e attempted to segregate the plaintiffs away
ﬁonﬁ the larger cache of other separated tires. Upon plaintiffs’ ﬂcou.nsel’s arrival, Cooper Tire
closed the door separating the areas, firther limiting plaintiffs’ counsel’s ability to view the
ﬁumerous returned ‘ri-res- stored in the rear area. Finally, Cooper Tire attempted to delay
ﬁlajnﬁffs’ ccﬁmsel’s access to this area.

Hdwever, what is most troubling to the Court is that, had the plaintiffs not been persistent
in their requesf to view the other area, neither they nor the Court would have discovered that

W ¢ Cooper Tir'a‘wa-s qoncsa]ing at least 33 tires returned for separations in violation of this Court’s
"b{ order. In other words, Céoper Tire was concealihg an additional 50% more failed tiIEs.which
were responsive to the Court’s order than it actually produced.

If is also clear that the withheld, separated tires were reqilirad by the Court’s order to be
produced initially aloﬁg with the 60 tires tendered by Cooper Tire. The terms _of the Court’s
order are clear: .

(2) to enter upon Cooper Tire’s property at Cooper’s “adjustment centers” (where
Tires returned by customers to dealer for “adjustment” (or refund) are inspected
-and stored by Cooper) in order to inspect tires returned for belt or fread separation
defects; and (3) that Cooper Tire maintain tires exhibiting separation defects at
their adjustment centers for inspection by Plaintiffs per (2) above.

{emphasis added).
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The requests for inspection (plaintiff Leon’s Second Request for Production Nos. 1 and 2), which
the Court granted, were similarly quite clear: tires “returned to Cooper Tire by a consurner,
dealer, wholesaler, distributor, or agent of Cooper Tire” and exhibiting “separation.” It is
irrefutable that the 33 withheld tires were tires within the scope of the Court’s order. Each wasa
tire returned to Cooper Tire for a separation. In fact, at the hearing, the Court twice asked
Cooper Tire’s lead counsel whether he acknowledged these tires were within the scope of the
order, and GE-lCh time hé responded in the affirmative.’

Cooper Tire’s willful action of concealing this evid‘_ence from plaintiffs’ counsel and their
consultant is indefensible. Included within these withheld tires are at least 33 "‘common green”
tires by Cooper Tire’s own admission exhiEitinE a belt or tread separation that a customer has
returned to Cooper Tire’s custody and that Coopér Tire ﬁas inspected, cataloged and stored
within the period of the Court’s order. Defendant Cooper Tire’s failure to produce these tires or
even to inform plaintiffs of their existence, until caught withholding them, is a clear violation of
the Court’s order and a willful attenipt to conceal potentialiy daméging material évidcnce.

COOPEI; Tiré argues that it innocently believed these tires were not within the scope of the

Court’s order because Cooper Tire labels these tires as “claims” tires and not “adjustment” tires.

" The Court, however, is not persuaded by Cooper Tire’s distinction between “claims” and

“adjusted” tires. If a “common green” tire were returned to Cooper Tire and exhibited a
separation, it was within the scope of the order. Whether Cooper Tire set up internal distinctions -

is immaterial. Further, Cooper Tire never informed plaintiffs’ counsel or the Court that it was

* He also professed to be totally ignorant of the existence of these tires until plaintiffs’ discovery
of them, further reinforcing the distinction between the knowledge and conduct of Cooper Tire
and that of its counsel. See supran.l.
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withholding separated, returned tires within the scope of the Court’s order based on this

- distinction. Regardless of any excuse or explanation, Cooper Tire has now conceded the

withheld tires were within the scope of the order.
9. Withholding of Documents and Computef Records
~ Plaintiffs also contend Cooper Tire’s concealment of evidence in violation of this Court’s

orders extends beyond the alleged “claims” tires themselves to other information or documents

regarding “claims” by consumers relating to separations and failures of Cooper Tire. Plaintiffs

contend Cooper Tire has avoided producing any tires or copies of any information regarding

“claims” or “claims” tires.

In plaintiff Middleton’s First Interrogatory No. 15 (compelled by the Court in section B.6
of its order), plaiﬁtiffs asked defendant Cooper Tire the following:

For any complaint, letter, claim, notice, or other report or document since 1990

known to Cooper Tire . . . state for each a detailed description of the incident,

including the date and location of the incident, the date you first became aware of

the incident, the manner in which you first became aware of the incident and the

identity and address of each person who was involved in the incident.

~ Defendant Cooper Tire did not provide this information for “claims” tires or “claims,”

although it did provide some information (but not tires) for claims that had resulted in litigation.
Nor did Cooper Tire provide copies of the underlying complaints and related documents for
“claims” tires or other customer complaints in response to Middleton Request for Production of -
Documents No. 17, which was also compelled by the Court at section B.6 of the order dated
December 15, 2000, for “‘common green™ scope and also as to any radial passenger tires with
allegations of separation (the “separation” scope):

Any documents or electronic records contained on-a computer (on an ASCII disk)

for each tire. .. which relates to the return by, or for which a refund, credit, or
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other compensation was sought by, any customer, user, dealer, wholesaler or
distributor, or other person.. .. '

Though plaintiffs requested copies of this information, plaintiffs did not receive complete
information regarding these “claim tires™ or these “claims” in discovery even though this
information is clearly responsive to plaintiffs’ discovery requests, and there is no question that it

exists. The fact that Cooper Tire withheld both documents and tires relating to “claims™ tires

provides further evidence that Cooper Tire’s intent was to keep all evidence of these claims from
plaintiffs in violation of the Court’s order.

In addition to responsive pre-existing paper “docmﬁents,” plaintiffs also presented
compelling evidence that Cooper Tire has intentionglly Awithhleld, again in violation of this
Court’s order, documents that djscuss-the specifics of tires returned for separation failures and
which are stored on Cooper Tire’s computer system. Middleton Request for Production 17,
which the Couxt compelled be produced (at Section B.1) as to any “common green” tire,

requested:

. Any documents or electronic records contained on a computer (on an ASCII disk)
for each tire . . . since 1990, which relates to the return by, or for which a refund,
credit, or other compensation was sought by, any customer, user, dealer,
wholesaler or distributor, or other person . . .

In response to this and other requests for documents on computer, Cooper Tire produced

only four pages cqntainjng summary information relating to the total mimber of returned tires
versus production figures and how those total adjustments were broken down between the
various defects. |

In addition to Cooper Tire not producing documents stored on computer, plaintiffs also -
contend Cooper Tire engagedin a subterfuée designed to lead pl’aintiffé to believe ﬂle only way

to obtain the individual information about “common green” tires returned by dealers for
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separation failures was for plaintiffs to pay between $272,000 to $340,000 to copy the 800,000 to

1,000,000 pages stored in a warehouse in Ohio. The underlying result would have been that

plaintiffs would simply give up asking for the information which this Court’s order required

because of the enormous expense. Having examined the correspondence, the Court must agree

- with plaintiffs. Further, when plaintiffs’ counsel suggested there must be an easier way than to

~copy every form in the warehouse, Cooper Tire rejected this notion. Cooper Tire claimed the

difficulty was that the information came in on forms from the dealer and multiple tires were
covered on the same form, so that one form might have truck tires and “common green” tires on
the same form. As shown on a copy of the form provided to the Cou;t at the hearing, for eac;h
tire returned by a dealer, the form contains a line for each tire containing the following
information: size and type, D.0.T /serial number, condition code, tread depth, replaéement price,

date adjusted, and name and address of consumer.®

As was established at the hearing, however, Cooper Tire doesn’t need ta copy over a half

‘million pages to produce the requested information for each “common green” tire returned for a

separation problcm, nor does it need to search through hundreds of boxes in a warehouse to find

the information plaintiffs requested and the Court compelled be produced. Cooper Tire has the

- information stored in its computer system.

Cooper Tire acknowledges that whenever a Cooper Tire technician processes a returned

tire for adjustment or claim payment, the technician enters into Cooper Tire’s computer system

* the line of information for that specific tire by serial or DOT number from the multi-line form.

That allows Cooper Tire to recall and independently sort and reproduce the information entered

§ As many as 15 tires can be described on each form.
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from the multi-line form as it relates to one tire, all tires, or exactly what plaintiffs asked for and
thé Court compelled be produced--the information relating to passenger radial tires returned for a
separation problem. |

It is evident to the Court that Cooper Tire had the capacity to readily produce this

information for plaintiffs. In fact, Cooper Tire brought to the hearing on the second motion for

sanctions a large stack of materials printed from its computer system which it claims represent all |

. “common green” tires returned for separation failures. Cooper Tire’s withholding of these

documents on computer is even more problematic for the Court in light of Middleton

Interrogatories Nos. 17-18, responses to which the Court compelled of Cooper Tire, (Sectiou

B.1), requesting that Cooper Tire identify any computer records that contained this information:
“for each tire , . . that was returned by, or for which a refund, credit or other compensation was

sought by any customer, user, dealer, wholesaler or distributor, or other person, please identify

each document relating to such, including specifically any computerized records that compile,

summarize or otherwise manage this information,” (emphasis added).

'Cooper Tire could have pro&uced a printout (or diskétte) containing the information
requested in Middleton Request for Production of Documents No, 17, which the Court
previously compelled. Instead, it withheld that information in violation of this Court’s order and,
worse yet, afﬁrmatively misled plaintiffs mnto believingithey could obtain the equivalent
information only by paying astronomical copying costs.

Cooper Tire argues that plaintiffs did not “raise” the issue of requesting Cooper Tire’s
computerized data unti} the motion for sanctions. The Court disagrées with this contention. The
plaintiffs’ request for production specifically requested data on computer, and the Courf’s or&er'

compelled requests specifically addressed to information stored on computer. The plaintiffs’

20-



request and the Court’s order sufficiently “raised” the issue for Cooper Tire. Nothing further was
required except Cooper Tire's compliance with that ofdcf, which was not forthcoming.

Cooper Tire’s argument, that it waé incumbent on the plaintiffs to “raise™ or “alert”
Cooper Tire of its own withholding or concealment of evidence that was ordered to be produced,
permeé.tes Cooper Tire’s responsive bﬁefs and its own arguments before the Court. Cooper Tire
sugpests this scenario: Ev.en though the requests for production and interrogatories specifically
request information, and even though the Court’s order on the motion to compel requires the
production of this precise information, Cooper Tire does not have to provide it until plaintiffs
discover Cooper Tire has not produced it. Then upon plaintiffs’ discovery, plaintiffs should not
move for sanctions but should, insfead, tell Cooper Tire what plainﬁffs have ch'séovered Cooper
Tire is withholding in violation of court order. Then Cooper Tire can pfoduce whfit plaintiffs
have caught it hiding and thus avoid ever being subject to sanctions for violating this Court’s
orders. The Court categorically rejects any such suggestion, as it would defeat the purposes of
the discovery rules and reward, rather than punish, discovery abusg:rs thatrdisobey couﬁ orders
pertaining to discovery. | |

Also troubling to the Court is Coop.er Tire’s apparént attitude that having bgen discovered
withholding evidence in violation of court order and having a motion for sanctions filed against
it, Cooper Tire may now simply offer'fo produce the withheld material so as to avoid the entry of
sanctions. The Court rejects that suggestion as well. Adopting Cooper Tire’s argumcﬁt would
reward recalcitrant paﬂies. See Siﬁzleton v. Eastern Carriers. Inc., 192 Ga. App. 227,228,384

S.E.2d 202 (1989) (*Once a motion for sanctions has been filed, their imposition cannot be

precluded by a belated response made by the opposite paity.”); Cheek v. Poole, 121 N.C. App.

370, 465 S.E.2d 561, 564 (1996) (“untimely discdvery responses served after the service of a
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motion seeking sanctions . . . can support sanctions.”); see also Poole ex rel, Elliott v. Textron

Inc., 192 F.R.D. 454, 506 (D. Md. 2000) (“If the only sanction for failing to comply with the
discovery rules is having to comply w1th the discovery rules if you are caught, the diligent are |
punished and the less than diligent, rewarded.”). |

10,  Withholding of NHTSA Documents

Plainﬁﬁs also contend that Cooper Tire attempted both to improperly withhold
documents relating to a NHTSA (National Highway Traffic Sa?fetj Administration) investigation
of Cooper Tire and to mislead the Court and plaintiffs’ counsel about such an inquiry in order to
Oppose the Court’s granting of a motion to compel Cooper ;fire to produce documents exchanged
between Cooper Tire and NHTSA or documents relating to any NHTSA investigation. |
Specifically, Cooper Tire affirmatively denied the existence of a NHTSA investigation (and
implicitly the existence of any responéive documents) in its Response to Plaintiffs’ Second

Motion to Compel. F 6110Wing a hearing on that motion, the Court ruled against Cooper Tire and

_explicitly required the production to plaintiffs of documents Cooper Tire had exchanged with

NHTSA or documents Cooper Tire had in its posseﬁsion relating to any NHTSA investigation.
Following the entry of that order, Cooper Tire unilaterally determined to withhold these exact
documents from production and purported to list them on a “privilege log.”

The “privilege log” contained cursory descriptions of the withheld NHTSA documents.
Even with those cursory descriptions, however, it is clear the witﬁheld documents contain
evidence within the scope of discovery and the Court’s pridr orders on the two motions to
coﬁlpel, since they contain evidence of what Cooper Tire knew of belt and tread separatiohs from

the field, numerous statistics on tire failures, and other infbrmation going to the heart of the

allegations in this case.
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According to Cooper Tire, the “privilege Iog’; was based upon an alleged “privilege”
incident to Cooper Tire’s alleged attempts to defend itself from some type of NHTSA inquiry. In -
Cooper rll‘ire’s own words: |

The NHTSA material is compiled data gathered and assembled specifically for

Cooper Tire & Rubber Company to defend itself regarding any potential legal

issues with NHTSA .

The Court is troubled on ot Ieaot foor Jevels with this conduct. The obvions first level of
niisconduct is leading the Court and plaintiffs to believe there \-.;fas no _NHTSA investigation,
inquiry or censideration of Cooper Tire (and, implicitly, no NHTSA investigation documents or
any documents exchanged with NHTSA) to avoid the graoting of the motion to compel such
documents. Upon losing that argument, Cooper Tire unilaterally withheld the precise documents
this Court compelled by claiming a “privilege” that the documents were compiled to defend itself
from some sort of NHTSA inquiry. |

Second, Cooper Tire had no right to unilatefally withhold these docoments after the Court
compelled production of these very documents with a belated “privilege” claim. The Coﬁrt’s
order granting the motion to co:ﬁpel explicitly applied to information exchanged with

“regulatory entities” and compelled production respondmg to requests for “documents submitted
by Cooper Tire (or generated in connection with the subm;ssmn of documents by Cooper Tire} to
any agency, organ, or official of the United States government™ (Middloton First Request for
Production of Documents No. 25) or “any documents . . . which comxneot on, reflect, or contain
information about . . . any type of government investigation . . . concerning tires manufactured by
Cooper Tire” (Middleton First Request for Production of Documents No. 24)'. |

After entry of such an ordor, a litigant may not unilaterally refuse to comply with the

order and refuse to produce the documents on the very ground that the documents are exactly
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what this Court ordered produced. The fact that Cooper Tire misled the court and plaintiffs’
counsel about the existence of some species of the NHTSA inquiry it finally admitted existed
only makes matters worse, |

Third, Cooper Tire waived whatever “privilege” it belatedly attempted to claim by failing
to timely raise the privilege claim at the earliest opportunity. Cooper Tire should have promptly
filed a privilege log, argued the issue at the hearing, and requested a ruling upon such claims
before the Court ordered the documents to be produced.

A party seeking to assert the privilege must make a clear shdwing that it applies.

Failure to do so is not excused because the document is later shown to be one

which would have been privileged if a timely showing had beenmade . ... Itis

not enough that a document would have been privileged if an adequate and timely

showing had been made. The applicability of the privilege turns on the adequacy

and timeliness of the showine as well as on the nature of the document.

Peat. Marwick. Mitchell & Co. v. West, 748 F.2d 540, 542 (10" Cir. 1984) (emphasis added);

see also Eureka Fin. Corp. v. Hartford Accident & Indem. Co., 136 F.R.D. 179, 182 (E.D. Cal.

1991) (holding that when a privilege is asserted but no evidence is provided, the privilege is

deemed waived).-

Fourth, based on the éircu:rnstances of the assertion of this privilege, the Court does not A
believe it likely that the documents are subject .to any privilege such as to prevent production in
this case. Cooper Tire’s f‘privilege log,” under which it purpoi'ted to withhold thése documents
after the Court ordered them produced, stated that these documents were “gathered and
assembied speciﬁcally for Cooper Tire & Rubber Company to defend itself regarding any
poténtia.l legal issues with NHTSA . ...” However, the log also stated that these documents
were hand delivered to NHTSA. Thus, Cooper Tire argues a “work product” protection for the

assembly of materials to defend itself from a NHTSA inquiry, but acknowledges these'same
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materials were assembled for the express purpose of being given to NHTSA. The Court finds no
work product or privilege protection extends to such materials, See 8 Moore’s Federal Practice
§ 2024 (“If documents otherwise protected by the wprk-product rule have been disclosed to
others with an actual intention that an opposing party may see the documents, the party who

made the disclosure should not be subsequently able to claim protection for the documents as

work product.”); see also U.S. v. AT&T, 642 F.2d 1285, 1298-99 (D.C. Cir. 1980), also cited by |
Cooper Tire, (the purpose of the work product doctrine “is to protect material from an opposing
party . ...”; privilege not wai‘;fed “unless such disclosure, under the circumstances, is
inconsistent with the maintenance of secrecy from the disclosiﬁg party’s Aadversaly.")..' Further,
the Court notes that, even at the heaﬁng on the instant motion, Cooper Tire has not supported its
belated claims of privilege with admissible evidence. Accordingly, the Court also finds that
Cooper Tire has failed to properly support those allegation_s of privﬂege.

_ Cooper Tire next argues its deﬁﬂ of any “investigation” by' NHTSA was not misleading

because NHTSA has not yet opened a formal “defect investigation” on Cooper Tire. If is clear to

‘the Court, however, that at the time Cooper Tire denied the existence of any kind of NHTSA

investi_gation, and b.y implication any responsive documents, Cooper Tire was engaged in some
types of inquiry with NHTSA. The record shows the followingf The plaintiffs’ cbur;sel in this
case represented to the Couﬁ at the hearing they had received telephone calls from NHTSA
investigators about Cooper Tire tire failures and incidents; Cooper Tire has refused to produce
documents it exchanged with NHTSA on grounds the documents were assembled “to defend
itself regarding any potcﬁtial issues with NHTSA"; Cooper Tire in ité log says such documents

were “submitted to NHTSA at its request”; and executives of Cooper Tire were meeting with

. NHTSA as shown in exhibits in Cooper Tire’s responsive brief, Under these circumstances,
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Cooper Tire's blanket deniai to the Court and plaintiffs’ counsel was mi'slcéding. Once Cooper
Tire ﬁndefrook to make representations about NHTSA, candor required informing the Céu.rt and
plaintiffs’ counsel of the precise nature 6f the inquiry, rather than leaving the falsé impression, as
Cooper Tire did, that no inquiry of any kind existed,

Cooper Tire also argues that it did.not waive its alleged NHTSA investigation privilege
claims by failing to urge such claims in'its responsive briefing on the motion to compel, by
representing no investigation existed, or by nbt arguing such claims at the hearing on the grounds
that it did not know of the NHTSA documents at the time of the hearing and briefing and thus
could nc;t have waived such claims or be guilty of misleading the Court. Cooper Tire also claims
it raised the privilege claims at the earliest opportunity with its “log” and responses on
February 26, 2001.

The record, however, shows this argument is incorrect. In C_ooper Tire’s brief in response -
to plaintiffs’ second motion for sanctions (at p. 20), Cooper Tire admuts that the relevant
documents were submjtted to NHTSA at NHTSA’s request on September 29, 2000. Cooper
Tire’s brief in opposition to plaintiffs’ second motion to compel, in which it denied any NHTSA
investigation and never raised a NHTSA privilege, was dated October 30, 2000, almost 30 days
after the documents were submitted to NHTSA. The hearing date on plaintiffs’ two motions to

compel, during which Cooper Tire never urged any NHTSA privilege was November 1, 2000,

more than 30 days afier Cooper Tire’s submission to NHTSA.

11. “Deleted™ Documents

Plaintiffs also argue Cooper Tire has withheld portions of documents ordered to be
produced by deleting portions of the documents. Cooper Tire refers to the process in which it

untlaterally deletes portions of responsive documents as “redaction.” First, the order of the Court
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did not provide for deletion (or “redaction”) of any portion of anif document ordered produced.
Cooper Tire admits in its responsive papers that it also has modiﬁed documents before
production to plaintiffs so as to delete handwritten marginalia from the documents.

The Court finds if a “document” fell within the scc;pe of the Court’s orders, the entire
“document” was to be produced. A. party has no right, particularly after it has been court ordered
to produce 2 document, to unilaterally delste portions of documents. Further, this Court is

unaware of any riles or other authority that makes such handw;iting not discaverable or subject

. to deletion by Cooper Tire. The Court recognizes that in some circumstances a deletion or

“redaction” may be necessary to preserve an aﬁomey client privilege, in which case alog
addressing the deletion is immediately filed with the Court so the privilege can be considered. It
is not permissible, however, after a Couﬂ order for a party to selectively remove portions of the
document, including handwritten entries, which the party has decided is not within the scope of
discovery or nat “relevant.”

The reasons prohibiting this practice should be obvious. First, deleting portions of
documents which a party has been ordered to produce violates tﬁe Court’s order on a motion o
compel. The Court compelled production of “documents,” requested by the plaintiffs. Neither
the requests nor the order compelled “parts” of documents. The secoﬁd practical reason that the
practice is forbidden is that the plaintiffs have no ability to check what has been deleted to 'lq'low
whether or not it is relevant to what remains, or necessary to allow.the document to be fully
understood. Third, deleting ﬁortions of documents which have been ordered produced by the
Court affects the understandability, readability and context of the document. Neither Cooper

Tire nor any other litigant has the right to unilaterally decide what portions of a document

ordered produced by the Court are irrelevant or “outside the scope of discovery.” As aresult, the '
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Court finds Cooper Tire has deleted portions of documents ordered produced in violation of this
Court’s orders.

12. Withﬁolding of Consumer Complaints

Plaintiffs éiso contend that Cooper Tire has withheld consumer complaints sent to
NHTSA and forwarded to C00per Tire, regarding the safety of its tires. Cooper Tire does not
dispute this allegation. In fact, Cooper Tire brought to the last hearing copies of these NHTSA
consumer complaints concerning Cooper Tire’s products whicﬂ it had not produced until that
very hearing. In section B.3 of the Court’s order dated Dacemﬁer 15, 2000, the Court ordered
these documents be produced for “common green” tires and for any other radial passenger tires
where separation failures were alleged. .Middleton Interrogatory No. 15, which the court ordered
Cooper Tire to answer, specifically required Cooper Tire to identify these incidents:

For any complaint, letter, claim, notice, or other report or document since 1990

known to Cooper Tire . . . state for each a detailed description of the incident,

- including the date and location of the incident, the date you first became aware of
.the incident, the manner in which you first became aware of the incident and the

identity and address of each person who was involved in the incident.

Middleton Request for Production of Documents Nos. 14 and 15, which the Court

| compelled, required Cooper Tire to produce copies of these comf)laints as well. Cooper Tire

again admittedly violated this Court’s order by its failure to provide information about these
complaints to plaintiffs until after f:laintiffs moved for sanctions.

Cooper Tire also made some additional arguments at the hearing and in its responsive

brief that the Court must address. Cooper Tire argues that “it didn’t interpret the Court’s order”

in a manner to bring within the ambit of the order documents which were called for under the
plain meaning of the requests. Cooper Tire also argues it gave plaintiffs’ counsel what Cooper
Tire thought plai'ntiffs_ “wanted” or “needed” or what Cooper Tire had historically produced to
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other plaintiffs notwithstanding Cooper Tire was Withholdiﬁg documents which were included in
the requests and ordered by this Court 1o be produced.

Contrary to Coéper Tire’s interpretation of our riles, parties. are not entitled to substitute
their interpretation for the plain meaning of terms. Nor are parties allowed to substitute their"
“Judgment” about what the opposing party “wants” or “needs” for the language of the requests
and the Court’s order compellihg such discovery. Finally, parties are not allowed to rely on what
they have gotten away with producing in some other case(s), régardless of Court intervention, as
full compliance with the Court’s drder m ﬁs or any other case. Such conduct is clearly abusive
and in violation of the discovery rules of our State.

Cooper Tire also argues thaf, ?ather than filing a motion for sanctions, plaintiffs should
have contacted Cooper Tire to “discuss” these matters once they discovered Cooper Tire was
concealing evidence in violﬁtion of Court order. As discussed above, however, the onus is not on
plaintiffs to discover evidence being hidden in ﬁo]ation of a Court order and then give Cooper
Tire a “second chance” to produce it.

Moreover, in this case, the Court notes the particular irony of that contention. Prior to the
first mo-tion to compel, plaintiffs tried to get Cooper Tiré to attend a -“meét énd confer” with a
coﬁrt reporter, where the parties’ agreements and representations on discovery could be
transcribed and memorialized so as to reduce the issues for the Court on motion fo compel.
Cooper Tire refused to atteﬁ.d such a conference and stated its refusal was I;recisély because its
representations would be transcribed by a court reporter. |

At the time of the hearing, the Court expressed its disappointment that Cooper Tire would
refuse to participate in such a conference with a court reporter. ]'_u light of subsequent events
revealing the misrepresentations to the Court and plaintiffs® counsel, HoWev‘er, the Court now
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understands Cooper Tire’s reluctance of having discussions pertaining fo discovery on the
record. The Court finds th.e plaintiffs have been more than willing to discuss discovery prior to
the Court’s enfry of orders compelling the same. Once the parties could not agree, the Court
ruled on the scope of discovery in its two orders. When Cooper Tire made the decision to
withhold evidence the Court ordered produced, the plaintiffs had no choice but to file a motion .

for sanctions.

1I. APPROPRIATE RELIEF

As the Supréme Court recently reaffirmed in In Re Anonvmous Member, sup}-a,

S.C.R.C.P. Rule 37(b)(2) provides for sanctiops when a party fails to obey an order of the Court
td provide or permit diséovery. In addition to Rule 37, under S.C.R.C.P. Rulé 11 and the
inherent power of the Court, the Court also has power to control the proceedings before the
Court, including punislﬁng parties that mislead the Court and repeatedly violate the Couﬁ’é

orders.

“The imposition of sanctions is generally entrusted to the sound discretion of the Circuit

Court.” Karppi v. Greenville Terrazzo Co., 327 8.C. 538, 542, 489 S.E.2d 679, 681 (5.C. Ct.
App. 1997). “Discovery sanctions are imposed “to penalize those whose conduct may be deemed
to warrant such a sanction, and to deter those who might be tempted to such conduct in the

absence of such a deterrent.”” Creighton v. Coligny Plaza Ltd. P’ship, 334 S.C'. 96, 123, 512

S.E.2d 510, 524 (S.C. Ct. App. 1998 (quoting Karppi, 327 S.C. at 545, 489 S.E.2d at 683)). “Ifa

party fails to obey an order to provide or permit discovery, the trial court may impose sanctions

such as stoking pleadines. dismissing the action, or rendcriﬁg a default judegment.” Griffin
Grading & Clearing. Inc. v. Tire Serv. Equip. Mfe. Co., 334 8.C, 193, 198, 511 S.E.2d 716, 718

- (S.C. Ct. App. 1999) (emphasis added) (holding that the trial court did not abuse its discretion in
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striking the defendant's answer when the defendant engaged in a pattern of discovery non-
compliance, which was evidence of bad faith and willful and intentional disobedience of the
court’s orders).

Before a default or dismissal is ordered, “the trial court must determine that there is some
element of bad féith, willfulness, or gross in&iﬂ‘erence to the rights of other litigants.” Karppi,
327 S_;C. at 543, 489 S.E.2d at 682. Essentially, “[t]he rightsr of discovery provided by the Rules
give the trial lawyer the means to prepare for triél[, and when] these rights are not accorded, |

prejudice must be presumed .. . .” Downey v. Dixon, 294 8.C. 42, 46, 362 S.E.2d 317, 319

(S.C. Ct. App. 1987). “Overly lenient sanctions are _to be avoided where théy result m
inadequate ﬁrotection of discovery.” Sanigles v. Mitchell, 329 S.C. 105, 114, 495 S.E.2d 213,
217 (S.C. Ct. App. 1997). | |

-As discﬁssed above, the Court finds Cooperz Tire’'s conduct clearly demonstrates “willful
disobedience,” “bad faith,” and “gross indifference” to the plaintiffs_ > rights. The plaintiffs,
however, contend they have only begun to uﬁcover the firll extent qf the misrepresentations by
Cooper Tire and the evidence that may still be concealed in violatiqn of this Court’s orders. The
plaintiffs also have requested this Coﬁrt’s assistance in réctifying the defendant’s discovery
abuses. |

As an interim sanctions and discovery order, the plaiﬁtiffs request tﬁat this Court enter an
order requiring Cooper Tire to provide plaintiffs and the Court with sufficient information to
determine the full extent of the additional evidence, if any, hidden in violation of this Co.urt’s
orders. After the further investigation ordered below, plaintiffs request the opportunity to brief
the Court on the full extent of any additional matters pertainiﬁg to Cooper Tire’s misconduct and

discovery abuses and then have the opportunity to argue to the Coﬁrt what would be the most
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appropriate sanction commensurate to the total spectrum of Cooper Tire’s misconduct. Now,

therefore, it is hereby ORDERED:

(1)

@)

()

(4)

The plaintiffs’ Second Consolidated Motion for Sanctions against the defendant
.Cooper Tire and Rubber Company is GRANTED. Within fifteen (15) days from
the date of this order, Cooper Tire shall provide copies to plaintiffs of any.
documents it withheld that should have been produced under the Court’s prior
orders, including but not limited to, the Spebiﬁc'categoﬁes of concealed
documénts discussed above. As to the withheld NHTSA inquiry or investigation
or ;‘exchangcd“ documents, Cooper Tire is ordered to produce those instanter to
fhe Court so that thé Court ,cén conduct an in caméra review to dete;rmine whether
the docuﬁmnts should be turned over immediately to plaintiffs.

Cooper Tire shall permit plaintiffs’ counsel and consultants to inspect and copy
any documents in the repository of documents created by Cooper Tire for
production in the class action pending against Cooper Tire, captioned Talalai v.
Cooper Tire & Rubber Co.. No. MID-L-8830-00 MT (N.J. Super. Ct., Middlesex
County). Said inspection shall be scheduled as soon as pracﬁcable and can
continue period.icélly until compléted by plaintiffs’ ccnmsl_ell.

Within fifteen (15) days, Cooper Tire shall produce to plaintiffs’ counsel a full
copy of any document whigh it had deleted (or “redacted”) a.fly part thereof.
‘Within ninety (90) days, Cooper Tire shall preserve and produce to plaintiis’
counsel for inspection any radiai passengér car tires returned to Cooper Tire and

exhibiting any “separation.”
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)

(6)

(7)

Cooper_’l"ire shall immediately make available for deposition at an agreed upon

time the employee(s) ‘reslnonsible for the adjustment centers and/or “claims tires™

" inspection/storage and/or handling at both the Findlay, Ohio and Albany, Georgia

plants. These employees should be knowledgeable about the computer databases
used to track adjusted and/or “claims” tires, the inspection procedures used in

evaluating these tires, and the retention policy regarding these tires.

'Cooper Tire shall immediately make available for dcpositio_n. the employee(s)

most knowledgeable about the contents, searching, hardware, and software of all
databases containing information on “adjusted” and/or “claims™ tires, Cooper Tire

internal memoranda and correspondence, any other customer, dealer, or consumer

complaints or claims about tires, quality assurance information, including, but not

- limited to, tracking of scrap tires, and meeting minutes.

Cooper Tire is also directed to make available to plaintiffs a computer with
multiple screens and a knowledgeable operator or operators with access to the
below listed computer databases. "Cooper Tire shall also provide II-liCIDﬁChB‘ and
microfilm read printers if any underlying documents are stored on micrefilm or
nﬁcroﬁcﬁe. The search of the below listed databases v;.rill be conducted as

follows:

AL Cooper Tire shall provide a facility with a computer and a

~ knowledgeable operator with access to all computer databases containing the

following information:
(1) - adjustment data;
(2) * customer/dealer/user correspondence;
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.(3) customer/dealer/user claims;
(4) customer/dealer/user complaints;
(5)  Cooper Tire internal correspondence and memoranda;
- (6)  location/storage/shipping/or disposal of adjusted or
“claims™ tires or other returned tires; |
(7) el Quaﬁty assurance information, including; but not limited
to, tracking of scrap tires; and
" (8) | méeting minutes.
B. Plaintiffs’ counsel and any representatives of their choosing shall
be allowed to appear and to provide search requests w1thm the séopé of di-s.c—overy.
C. Cooper Tire’s ;épresentaﬁves shall conduct searches of the
databases in accordance with requests formulated by plaintiffs’ counsel and
plaintiffs” representatives, on the topics relevant to this litigation. Prior to
exhibiting any document, database entry, or microfiche record to plaintiffs’
counsel and their representatives, Cooper Tire shall ha\-fe‘the oppo_rtuﬁity to
review the document, database entry, or microfiche record out of the view of
plaintiffs® counsel and their representatives only for the purpose of determining
whether a privilege objection will be made. As to any such document on which
Cooper Tire inter#ds to assert a pnivilege, C§0per Tire shall provide 2 dctﬁled
privilege log to plaintiffs within five (5) days. Then, afier the log 1s provided, as
to any document plaintiffs wish to challenge as an incorrect assert of privilege,

upon plaintiffs request, Cooper Tire shall provide any such document to the Court
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for in camera review within five (5) days of plaintiffs’ request that such document

be forwarded to the Court.

D. If Cooper Tire raises no privilege objection to a particular
dqcument or database entry during the search, plaintiffs’ counsel and their
representatives shall be allowed to review the {ext of the document or database
entry on the screen and/or by printout or microfiche.

E. -Copies of documents, dafabase eﬁﬁies, or microfiche records

selected by plaintiffs’ counsel and their representatives for production, and to

Which no privilege objection is made, shall be produced by Coopér Tire to

© plaintiffs within thirty (30) days of plaintiffs request for such documents dun'ﬁg
the search.
(8)  Cooper Tire shall immediately ﬁqake available for deposition the Cooper Tire
F#a—s.f employee(s) responsible for the cdmpiling of documents pursuant to the Court
B orders in this case.

(9)  Cooper Tire shall immediately make available for deposition Steve Kramer, Brian
Siferd, and Ro ger Russell,

(10)  Any person(s) who violates, hinders, delays or obstructs the disco;\/ery
proceedings set forth herein shall be held in contempt of court and punished
accordingly.

IT IS FURTHER ORDERED the plaintiff and defendant shall conduct and conclude all

procéedings enumerated. herein within 120 days of the date of this order. Plaintiffs shall

thereafter have 20 days to file any additional brief with the Court and the defendant shall have 15
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* Days to file a responsive brief. The Court will then hold a hearing to determine the appropriate

sanction(s) to api:ly to the defendant Cooper Tire’s misconduct and discovery abuses.

AND IT IS SO ORDERED.

November 52 5 , 2001,

Winnsboro, South Carolina

s

Kenneth G. Goode
Judge, 6" Fudicial Circuit




